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(b) Relatives of the commissioner
who may not bid at the foreclosure sale
include parents, siblings, spouses and
children. Related business entities
which may not bid include entities or
concerns whose relationship with the
commissioner at the time the commis-
sioner is designated is such that, di-
rectly or indirectly, one concern or in-
dividual formulates, directs, or con-
trols the other concern; or has the
power to formulate, direct, or control
the other concern; or has the responsi-
bility and authority either to prevent
in the first instance, or promptly to
correct, the offensive conduct of the
other concern. Business concerns are
also affiliates of each other when a
third party is similarly situated with
respect to both concerns.

(c) If the commissioner employs an
auctioneer to conduct the foreclosure
sale, the auctioneer must be a licensed
auctioneer, an officer of State or local
government, or any other person who
commonly conducts foreclosure sales
in the area in which the security prop-
erty is located.

§ 27.35 Foreclosure costs.
Pursuant to section 369C(5) of the Act

(12 U.S.C. 3711(5)), a commission to the
foreclosure commissioner for the con-
duct of the foreclosure will be paid in
an amount to be determined by the
General Counsel. A commission may be
allowed to the commissioner notwith-
standing termination of the sale or ap-
pointment of a substitute commis-
sioner before the sale takes place.

§ 27.40 Disposition of sale proceeds.
(a) The priority of the Secretary’s

lien shall be determined by the Federal
first-in-time first-in-right rule. State
laws affording priority to liens re-
corded after the mortgage are pre-
empted.

(b) If there is more than one party
holding a lien or assessment payable
from sales proceeds, the claim of each
party holding the same kind of lien or
assessment will be given the relative
priority to which it would be entitled
under the law of the State in which the
security property is located.

(c) The commissioner will keep such
records as will permit the Secretary to
verify the costs claimed under section

369C of the Act (12 U.S.C. 3711), and oth-
erwise to audit the commissioner’s dis-
position of the sale proceeds.

§ 27.45 Transfer of title and possession.
(a) If the Secretary is the successful

bidder, the foreclosure commissioner
shall issue a deed to the Secretary
upon receipt of the amount needed to
pay the costs listed in sections 369D (1)
through (3) of the Act (12 U.S.C. 3712(1)
through (3)). If the Secretary is not the
successful bidder, the foreclosure com-
missioner shall issue a deed to the pur-
chaser upon receipt of the entire pur-
chase price and execution by the Sec-
retary and the purchaser of any use
agreement referred to in § 27.20(e). Any
covenants reflecting terms required by
§ 27.20 shall be contained in the com-
missioner’s deed.

(b) Subject to any terms required to
be agreed to by § 27.20, any commercial
tenant and any residential tenant re-
maining in possession after the expira-
tion of his or her lease or after the pas-
sage of one year, whichever event oc-
curs first, shall be deemed a tenant at
sufferance and may be evicted in ac-
cordance with applicable State or local
law.

§ 27.50 Management and disposition by
the Secretary.

When the Secretary is the purchaser
of the security property, the Secretary
shall manage and dispose of it in ac-
cordance with section 203 of the Hous-
ing and Community Development
Amendments of 1978, as amended, 12
U.S.C. 1701z–11, and in accordance with
24 CFR part 290.

Subpart B—Nonjudicial Fore-
closure of Single Family Mort-
gages

§ 27.100 Purpose, scope and applica-
bility.

(a) Purpose. The purpose of this sub-
part is to implement requirements for
the administration of the Single Fam-
ily Mortgage Foreclosure Act of 1994
(the Statute), 12 U.S.C. 3751–3768, that
clarify, or are in addition to, the re-
quirements contained in the Statute,
which are not republished here and
must be consulted in conjunction with
the requirements of this subpart.
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(b) Scope. The Secretary may fore-
close on any defaulted single family
mortgage described in the Statute re-
gardless of when the mortgage was exe-
cuted.

(c) Applicability. The Secretary may,
at the Secretary’s option, use other
procedures to foreclose defaulted single
family mortgages, including judicial
foreclosure in State or Federal Court,
and nonjudicial foreclosures under
State law or any other Federal law.
This subpart applies only to fore-
closure procedures authorized by the
Statute and not to any other fore-
closure procedures the Secretary may
use.

§ 27.101 Definitions.
The definitions contained in the

Statute (at 12 U.S.C. 3752) shall apply
to this subpart, in addition to and as
further clarified by the following defi-
nitions. As used in this subpart:

County means a political subdivision
of a State or Territory of the United
States, created to aid in the adminis-
tration of State law for the purpose of
local self government, and includes a
parish or any other equivalent subdivi-
sion.

Mortgage is as defined in the Statute
except that the reference to property
as ‘‘(real, personal or mixed)’’ means
‘‘any property (real or mixed real and
personal).’’

Mortgage agreement is as defined in
the Statute, and also means any other
similar instrument or instruments cre-
ating the security interest in the real
estate for the repayment of the note or
debt instrument.

Mortgagor is as defined in the Stat-
ute, except that the reference to
‘‘trustee’’ means ‘‘trustor.’’

Record; Recorded means to enter or
entered in public land record systems
established under State statutes for
the purpose of imparting constructive
notice to purchasers of real property
for value and without knowledge, and
includes ‘‘register’’ and ‘‘registered’’ in
the instance of registered land, and
‘‘file’’ and its variants in the context of
entering documents in public land
records.

Secretary means the Secretary of
Housing and Urban Development, act-
ing by and through any authorized des-

ignee exclusive of the foreclosure com-
missioner.

Security Property is as defined in the
statute except that the reference to
property as ‘‘(real, personal or mixed)’’
means ‘‘any property (real or mixed
real and personal).’’

§ 27.102 Designation of foreclosure
commissioner and substitute com-
missioner.

(a) The Secretary may designate
foreclosure commissioners, including
substitute commissioners, as set forth
in the Statute.

(b) The method of selection and de-
termination of the qualifications of the
foreclosure commissioner shall be at
the discretion of the Secretary. The
execution of a designation pursuant to
this section shall be conclusive evi-
dence that the commissioner selected
has been determined to be qualified by
the Secretary. The designation is effec-
tive upon execution.

§ 27.103 Notice of default and fore-
closure sale.

(a) The foreclosure commissioner
shall commence the foreclosure under
the procedures set forth in the Statute.

(b) The Notice of Default and Fore-
closure Sale (Notice) shall include, in
addition to the provisions as required
by the Statute:

(1) The foreclosure commissioner’s
telephone number;

(2) A description of the security prop-
erty sufficient to identify the property
to be sold;

(3) The date the mortgage was re-
corded;

(4) Identification of the failure to
make payment, including the entire
amount delinquent as of a date speci-
fied, a statement generally describing
the other costs that must be paid if the
mortgage is to be reinstated, the due
date of the earliest principal install-
ment payment remaining wholly un-
paid as of the date on which the notice
is issued upon which the foreclosure is
based, or a description of any other de-
fault or defaults upon which fore-
closure is based, and the acceleration
of the secured indebtedness; and

(5) The bidding and payment require-
ments for the foreclosure sale, includ-
ing the time and method of payment of
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